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Standing Committee on Estimates and Financial Operations � Nineteenth Report �  
�Follow-up to Report 12 Balga Works Program� 

Resumed from 7 May. 

Motion 
Hon GIZ WATSON: I move � 

That the report be noted. 

The Balga Works issue is a very important one that this Parliament has inquired into. This report is unusual in 
that, in the time that I have been here, it is the first time that I have seen a standing committee produce a 
substantive report and then decide that because the responses it received to various recommendations were 
inadequate, it would conduct a series of follow-up hearings to press the issue of the recommendations with the 
relevant departments. In May 2008 the committee tabled a substantive report, which was report 12, into the 
Balga Works program. As was required under standing orders, the Minister for Education provided the 
government�s response, which was prepared by the Department of Education and Training, to a number of 
recommendations. That response is an appendix to this report.  

In March the committee held two more public hearings with the department to follow up on the department�s 
implementation of the committee�s recommendations. Copies of transcripts are found on the committee�s 
webpage. We also held a public hearing with the Director of Public Prosecutions on 5 March to gain an 
understanding of why corruption charges against Mr Merv Hammond, a former principal of Balga Senior High 
School, were dropped. The committee also wished to ascertain whether the committee�s inquiry into the Balga 
Works program had impacted on the DPP�s prosecution of Mr Hammond. We were concerned that it might have 
had a negative effect, but we found quite the contrary. A copy of that transcript is also available on the website.  

When we met with the Director General of the Department of Education and Training, we particularly addressed 
the issue of an apology for the individuals who had been affected by the failure of the program. We noted that 
such an apology was not contained in the written response we had received from the department. Hence, we felt 
strongly enough about this, particularly on behalf of the people affected, who were students and former 
employees, that we should try one more time to get on the record that the head of the department acknowledged 
the pain and suffering that the failure of this program had caused and took seriously the need to try to follow up 
on those, particularly former employees, who still felt that they had grievances they wanted the department to 
take seriously. I was pleased, and I know that other members were, when Ms Sharyn O�Neill came before the 
committee and expressed quite strongly her apology on behalf of the department. I will quote it, because I 
believe it is worthwhile putting it on the public record. At paragraph 2.1 of the report Ms O�Neill is quoted as 
saying� 

First, if I could begin by saying that the incidents surrounding Balga Works and the program at the 
time and the difficulties around that are obviously most unfortunate and regrettable. As the Director 
General of the Department of Education and Training now, I would probably not even want to use the 
word �regrettable�, because that does, I think, signify distance, which, as director general, I had hoped 
would not be the case in our response and would not want to continue to be the case if in fact that is 
how it is perceived. In fact, I would want to apologise to the committee, to parents and students and to 
our employees and others who have been involved around the Balga Works program, for any ill 
management on the part of the department in relation to that program, notwithstanding that clearly 
others have been involved. I am talking about the department�s responsibilities. I do not think we have 
made such an apology. I would like to make an apology to the committee on behalf of the Western 
Australian public and all those involved for our part in what I describe as a bit of a mess. I would like 
to take this opportunity to provide, first of all, that apology. We could have done better. I think our 
report in part tries to make that point. If we made that in a bureaucratic way or not in a very clear way, 
then that is certainly regrettable. As director general I made that apology for our lack of performance 
in the Balga Works program. 

Secondly to that, if I could, Chair, I make the comment that�perhaps I have touched on it a little�our 
response specifically and our action, on reflection I think in reading the report, again in our response, 
can be, has been, is portrayed I think as unsympathetic and not showing great empathy. That is not the 
intention of the department, but I take on board and I acknowledge that is certainly the way it has been 
portrayed. I think there is learning in that for our department about how we operate and how we 
communicate. As a department we have certainly taken that on board. 

It has come across I think as bureaucratic and as not understanding the ramifications for individuals, 
so again I make the point that, as a department, I think the committee�s deliberations have certainly 
contributed to some positive action about not only the technicalities of the program but also the way we 
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are operating. When I became director general it was very clear that I wanted to simplify processes for 
our own people and for the public so that education and training are more accessible. I do not think we 
have done the best job in communicating that in this regard. I acknowledge the work of the committee 
and our subsequent work in trying to address what I think have been some inadequacies in the way we 
have not only managed it but also subsequently communicated and dealt with the people involved. That 
obviously does not go to the detail for the committee. However, from our perspective I wanted to open 
proceedings by saying that, as director general, I am very clear that if we have demonstrated 
unwillingness, that should not have occurred and will not continue to be the case. I take this 
opportunity to put that to the committee. 

That is somewhat lengthy but it does in my view give a sense that the director general of the department had 
noted the committee�s report and, by the work of the committee, had it clearly put to her that there were 
individuals who were still suffering as a result of their involvement in this program. It should be acknowledged, 
of course, that Ms O�Neill was not director general at the time of the Balga Works program being run. Just to 
complete that, the committee�s comments at paragraph 2.3 on page 4 of the report were � 

The Committee acknowledges and welcomes the apology provided by the Department and the 
undertaking of the Department to contact the individuals adversely affected by the Program. The 
Committee is of the view that the individuals affected by the Balga Works Program deserve the 
opportunity to express their grievances to the Department in person and to receive assistance in 
addressing their issues and claims. 

My understanding is that that process is underway. There is still some concern that it is taking a while. Some of 
these individuals have waited a long time to have their grievances specifically addressed, and again I encourage 
the department to facilitate the completion of this process for those individuals. I do not know about other 
members�I am aware that Hon Peter Collier was also closely involved with this matter�but I am still getting 
phone calls from some of those aggrieved people who would like to see the department deal with the matter 
somewhat more expeditiously. They feel that they are still waiting quite a few months to get a resolution. 
However, this report recognises that goodwill was shown by the department, and we encourage it to continue in 
that vein. The reports states, on page 5 � 

2.4 The Committee�s Report No. 12 identified a number of shortcomings in the operations of the 
Department in its handling of the Balga Works Program. The Committee notes that the 
Department has acknowledged a number of inadequacies in its handling of the Balga Works 
Program. 

2.5 The Committee perceived, through the Department�s written response to Report No. 12, the 
Department as being unsympathetic and defensive and their actions reactive. By engaging in 
further dialogue with the Department, the Committee has been able to inform the Department 
of its expectations. This has resulted in a more favourable response being provided by the 
Department. 

The next matter we wanted to follow up on related to the Director of Public Prosecutions. Page 7 of the report 
states �  

3.1 The Committee has ascertained that the case against Mr Hammond was dropped primarily due 
to the inability of the DPP to establish beyond reasonable doubt that Mr Hammond had 
breached procedure for a criminal objective. Further, it was unlikely that a conviction would 
result in imprisonment. 

Mr Hammond is the former principal, who was very heavily involved in the allegations about the failure of this 
program. Evidence provided to the DPP by Mr Hammond�s line manager, Mr Garnaut, who was one of the 
department people from whom the committee also took evidence, weakened the DPP�s case. I will explain this 
by way of quoting from the evidence given to the committee by the Director of Public Prosecutions, Mr Robert 
Cock, QC. As stated in the report, he said � 

A critical witness to speak with was John Garnaut who, as I understand it, was the accused�s line 
manager. The senior prosecutor who was going to prosecute the case spoke with him, as I understand, 
on 28 January�he had just returned from an overseas holiday and that is why he was not able to be 
spoken to earlier. His advice to the prosecutor was that the accused, Mr Hammond, was passionate 
about the Balga Works program and the children at that school because it was seen as a very important 
government school that catered for children, as the committee is well aware, for whom there were little 
other facilities or assistance available. What Mr Garnaut said to my prosecutor was: �There was every 
reason to consider that the commonwealth and other agencies were prepared in due course to fund the 
program�. From his recollection they were giving out positive vibes and sent representatives to the 
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school that enforced that implication. He confirmed that other non-commonwealth agencies cannot 
provide funds directly to the school and they have to go through a body such as a parents and citizens 
association. Mr Garnaut�s advice to the prosecutor was that he saw no difficulty in private providers 
billing the parents and citizens association for the services that were incurred on behalf of the school 
and the P&C paying for the services from the funds it was given. He felt that the P&C was an 
independent body and simply needed to be satisfied that the bills that it was paying were paid for from 
the funds that were granted for that purpose. 

Worse still from our perspective, Mr Garnaut said that whilst he did not condone the way in which the 
accused went about implementing the program, he did not consider it criminal conduct and felt that it 
was merely a matter of management style. That was the view of Mr Garnaut�s, who was perceived 
rightly in my assessment to be a critical witness if the case had proceeded. It would have left in the 
minds of the jury, in our assessment, the real doubt as to whether the mere fact of failure to comply with 
process of itself was enough to enable the jury to convict of the offence. There were some cases where, 
as I understand it, it was expected that Mr Hammond would put forward an assertion that he was 
expecting funds in due course to be able to backfill the source of the funds that he dispersed to the 
parents and citizens association. As I said, Mr Garnaut�s evidence seems to suggest or confirm the 
validity of that likely assertion by Mr Hammond. 

The other real concern that was present throughout the case, and I know the prosecutors were more 
anxious about it when they were preparing the case in January, was the likely outcome in the event of a 
conviction. The assessment by them and by Mr Fiannaca, who reviewed it at their request in January, 
was that there was no real likelihood of a conviction resulting in imprisonment. The more likely 
outcome was a non-custodial disposition, either by way of some community order or perhaps a fine, but 
there was no likelihood of a conviction resulting in imprisonment. That is a real issue for my office 
because the court had to assign three weeks for the trial and as a couple of the witnesses resided 
interstate and overseas there would be a significant cost over and above the normal cost of running a 
trial. The trial was likely to go for three weeks and the prospects of achieving a conviction, although 
present, were not as great as they had been assessed when Mr Van Dongen, the initial file manager, 
reviewed the case two years earlier. All those factors were presented to Mr Fiannaca on or about 
29 January this year and he took the view�if you do not mind I will read from the file note that he 
made for my benefit. It reads � 

The real difficulty I see with the prospects of conviction is the fact that the proofing of 
witnesses has disclosed that the making of the payments was known to the accused�s line 
manager and others involved in the administration of the school. The argument that he � 

Mr Hammond � 

was trying to avoid accountability is weakened by this evidence. 

There is no doubt that he was circumventing the bureaucracy in the wider sense, but it seemed from the 
evidence obtained from these witnesses that he, in fact, was not avoiding this scrutiny. Mr Fiannaca, 
and again I agree with his assessment, felt that the inference of corruption is weakened when the line 
manager directly indicated that he was aware of the mechanisms that were being applied and was 
aware of the inappropriateness of it, but did not do anything to stop it. Coming back to Mr Fiannaca�s 
note, he felt � 

This is not a case where a jury is likely to consider that the accused acted from a corrupt 
motive, in terms of his ultimate goal. 

The report continues, at paragraph 3.3 � 

The Committee notes that it was the evidence of Mr Garnaut that he was aware of the mechanisms 
being applied by Mr Hammond and Mr Garnaut�s failure to do anything to stop this inappropriate 
behaviour, together with the lack of evidence of any corrupt payments received by Mr Hammond which 
diminished the strength of the case such as to raise questions of the public interest in continuing. When 
these matters were evaluated, along with the length of the trial, the cost involving witnesses from 
interstate and overseas, and the lack of likelihood of a sentencing of imprisonment, it was decided that 
the prosecution be terminated. 

For those members who followed this matter, this is a critical link. I know that when the committee heard this 
evidence from Mr Cock, we thought that the exact matter we were struggling with was the ambiguity about who 
else in the department was either overtly or covertly providing support for the means that Mr Hammond was 
using to arrange the funds for the Balga Works program.  
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Hon Helen Morton: The double messages.  

Hon GIZ WATSON: Yes, the double messages. It was particularly interesting for committee members to find 
this other little piece of the jigsaw puzzle, because we believed that if the DPP had looked very closely at the 
evidence that we had obtained, he might actually have had some more information to assist in the prosecution. 

Hon Max Trenorden: I only watched this matter from a distance, but with some interest. Surely a process like a 
trial is not in the public interest. This is a management issue. I really thought the director�s statement was very 
useful in the process. If we want to solve management issues in a whole class of agencies by trial, we are deeply 
in strife. 

Hon GIZ WATSON: Sure, I accept that. One of the issues was the amount of money involved. It was actually a 
criminal charge about � 

Hon Max Trenorden interjected. 

The CHAIRMAN: Order, members. I understand that the capacity exists for members to make their own 
statements after Hon Giz Watson, but this is not really a debating forum.  

Hon GIZ WATSON: I would be interested to hear if any member would like to contribute when this matter is 
brought on for discussion again. It is an interesting conundrum, and it is a good question about when it is 
appropriate to bring criminal charges, and when it is a matter that can be managed by disciplinary action within a 
department. This was such a complicated story, and once we started delving into it, we found it had many 
elements. That is obviously why the Director of Public Prosecutions made his own decision to pursue a criminal 
charge. I think the main culprit is not even in the state any more, and that was part of the dilemma. I am not sure 
why it was such a problem, but it would seem that if anyone was walking away with the money, it was probably 
Mr Carton, and he is safely ensconced in Victoria. That was pretty clear from our investigations, but I am not 
quite sure why he was outside the reach of the law. 

Progress reported and leave granted to sit again, pursuant to standing orders. 
Sitting suspended from 1.04 to 2.00 pm 

 


